interpretation of Treaty provisions relating to its own powers. 6 Moreover, the Court of Justice has the right to propose amendments to the Statute of EU Courts, a protocol attached to the Treaties 7 that can, however, be modified via the ordinary legislative procedure. 8 The Court of Justice has, in practice, a considerable impact on the amendment process. 9 Furthermore, the Court of Justice and the General Court adopt their own rules of procedure, which concretise the procedural rights and obligations of the parties (hereinafter, 'RPCJ' and 'RPGC' respectively). 10 While the rules of procedure need approval by the Council, 11 the Council largely seems to follow the EU Courts' proposals. 12 Importantly, there are no rules delimiting the scope of matters to be regulated by, respectively, the Statute and the rules of procedure. Hence, in theory, the EU Courts can choose freely where to regulate a given matter. 13 Finally, there is no external review of fair trial standards applied by the EU Courts. 14 It is the EU Courts that must occasionally rule on the compliance of procedural rules -enacted by themselves -with fundamental rights. 15 The cumulation by the EU judicature of different kinds of power over EU procedural law, predominantly composed of provisions drafted and approved behind closed doors, could raise doubts as to the democratic legitimacy of EU procedural law. 16 How the EU Courts apply their procedural law in practice is a separate matter. Various public documents and extra-judicial statements of the EU Courts' members suggest that the EU Courts have embraced efficiency as the main yardstick of their activity. 17 Admittedly, efficiency would seem to imply 6 Article 47 of the EU Charter of Fundamental Rights, Article 19 TEU and Articles 251-284 TFEU. The EU Courts also adopt other decisions, practice directions and internal guidelines.
11 Article 253(6) TFEU and Article 254(5) TFEU. The draft of the RPGC must be approved by the ECJ, Article 254(5) TFEU. 12 Available sources indicate that in the process of approving recent procedural reforms the Council has focussed on selected issues relating to the procedural rights and interests of the Member States. 13 Keppenne, supra n. 4, p. 356. In the course of the last process of amending the Statute aimed at introducing the filtering of appeals from the General Court's rulings lodged at the Court of Justice (see, Section 5.2. below), the Commission asked for draft rules of procedure implementing the new device without awaiting the adoption of the relevant provision of the Statute. See, Commission, supra n. 9, para 38.
14 Such a review could be provided by the ECtHR under Article 6 ECHR, following the EU accession to the ECHR. an appropriate balance between the costs of proceedings and quality of decision-making. But, for instance, the reasoning given to back up a major procedural reform of the General Court completed in 2015, which has affected the procedural rights of the parties, 18 was replete with efficiency-related rhetoric: 'maximum effectiveness with minimum resources', 'a significant increase in the number of cases disposed', 'a need for increased judicial productivity', 'heavy budgetary constraints faced by the institution', while not mentioning fair trial equally often. 19 Also, other EU institutions and the Member
States have been calling upon the EU judicature to improve efficiency and expedite proceedings. 20 The effects of multiple efficiency-oriented reforms of EU procedural law 21 -coupled with the limited accountability of the EU Courts for their procedural rules and practices -should attract scholarly attention. EU procedural law has hitherto escaped the attention of theorists, being rather the object of practice-oriented doctrinal studies. 22 Relying on empirical data, this article aims to map the tendencies regarding the participation of the parties in Article 263(4) TFEU annulment proceedings brought by private applicants. The active participation of the applicants in annulment proceedings is particularly significant as it is protected under the fundamental right to a fair trial guaranteed by Article 47 of the Charter. 23 The participation of the parties is enabled by means of several procedural tools: two exchanges of written pleadings, 24 30 The analysis is corroborated by a series of semi-structured interviews with twelve members of the institution -EU judges and their legal secretaries -carried out between April and July 2017. 31 The interviewees were asked to describe the circumstances under and the purposes for which the EU Courts use the indicated procedural tools enabling or curtailing participation. The article also analyses documents that shed light on the EU Courts' procedural practices: internal procedural guidelines, received within the regime of public access to documents, and the motives of draft rules of procedures submitted within the recent reforms.
This article is structured in the following way. The first section discusses theoretical accounts of a connection between the course of procedure, including the participation of the parties, and the legitimacy of judicial decisions. The second section analyses the adversarial logic of annulment proceedings, which is primarily aimed at procedural economy yet can make the system of judicial review vulnerable to mistakes committed by lawyers representing the applicants. The third section explores the first-instance proceedings before the General Court. It demonstrates that the General Court rarely uses the option to dispense of a case without allowing the parties to expand upon their arguments in writing and at the oral hearing. Following the efficiency-oriented procedural reforms, the General Court still makes extensive use of the tools for participation, even the optional ones aimed at promoting the accuracy of decision-making but also arguably recognising an intrinsic right to a genuine hearing. 30 Carried out under both the previous and the current RPGC. The latter entered into force on 1 July 2015.
31 Several interviewees changed positions at the EU Courts in the course of their careers. Five interviewees were judges at the General Court; four were legal secretaries at the General Court; one was a member of the Court of Justice; five were legal secretaries at the Court of Justice; one occupied another position.
Procedure and Legitimacy
Theorists distinguish at least three objectives, also called 'process values', that decision-making processes should pursue to enhance the legitimacy of their outcomes. 32 In other words, it has been argued that the course of procedures can provide decision-makers, such as courts, with legitimating assets, i.e. argumentative resources that decision-makers can later invoke in support of the legitimacy of their decisions. 33 First, procedures should guarantee accuracy in the application of law to the facts of the case. 34 The active participation of the parties is seen as instrumentally useful inasmuch as it enables data collection. The parties have the best knowledge of their own case. Wishing to influence the judgment, they advance legal arguments and adduce evidence which the court may not be able to identify or gather on its own. 35 Accordingly, applicants for judicial review supply courts with the data necessary to review the legality of law, rule or decision-making acts adopted by political or administrative bodies. 36 Acting in their own interest, applicants contribute to the public interest 37 by enabling courts to provide law, rule or decisionmaking bodies with instruction for the future and ensure uniformity in the application of law. 38 Second, procedures should provide opportunities for a hearing of the parties, their grievances and arguments. It has been argued that a genuine hearing has an intrinsic value related to personal dignity and autonomy. 39 The participation of the parties is not only instrumentally useful; the notion that those affected by a decision should have the option to participate in the process by which the decision is made reflects nothing less than a moral obligation. 40 In a more radical version of this theory, the very idea of a correct or, rather, legitimate court decision must be understood as a function of a process that warrants equal participation. Only if the parties deem that their arguments have been genuinely heard and considered do they have rational reasons to perceive themselves as morally obliged to comply with the decision, irrespective of its substance. 41 Accordingly, the task of a judicial review procedure is to assure applicants that they will be able to voice their grievances, engage in reasoned deliberation with the institution they are challenging, and induce a genuine reconsideration of the impugned acts by an impartial court. 42 Third, procedures should take procedural economy into account. They cannot aim for perfect accuracy or unlimited opportunities for hearing due to limited resources and time. They should rationalise the costs incurred by the court and the parties to proceedings, as well as third parties, especially the costs generated by lengthy proceedings and ensuing legal uncertainty. 43 Evidently, none of the three process values can serve as an exclusive guiding value of procedural law. 44 Nor are the said process values mutually exclusive. Rather, they should be conceived of as optimisation requirements 45 that should be advanced in a parallel manner and balanced with each other, including in the application of procedural tools that enable the participation of the parties, such as oral hearings or written submissions.
The Framework of Participation in Annulment Proceedings and Criticism thereof
The most essential characteristic of the annulment procedure, in contrast to, for instance, the preliminary reference procedure, is that it is governed by what Barents has called a 'system of pleas'. 46
The system of pleas intends to strike a fair balance between the process values related to the parties' participation and procedural economy. 47 According to Article 21 of the Statute of the EU Courts, an initial application for annulment must contain a brief statement of the pleas in law against the impugned act and the relevant evidence. 48 In its early days, the EU judicature derived from this provision that -in principle -it is not competent to raise new pleas in law on its own motion in the course of proceedings (ne ultra petita). 49 The subject-matter and limits of the dispute should be set from the outset by the initial application, in the interest of the legal certainty for the litigants and any affected third parties. 50 The applicant cannot raise new pleas or offer or demand new evidence at a later stage of the procedure, save for exceptional events. This also avoids the risk of repeating certain procedural stages to enable submission of comments on the new pleas or pieces of evidence. 51 Nevertheless, the system of pleas does not reduce the role of EU Courts to passive observers of proceedings. 52 The EU Courts are not bound by specific arguments advanced by the parties in support 43 Hovell, supra n. 32 p. 51 Pursuant to Article 84 RPGC, a new plea may be raised if it is based on facts that have come to light in the course of the proceedings. Pursuant to Article 85(2 and 3) RPGC, parties may produce or offer further evidence in the course of the proceedings provided that the delay in the submission of new evidence is justified. 52 If it needs to obtain the evidence from the institution, the EGC first adopts a so-called measure of organisation of procedure. Between 2014 and 2016, a binding measure of inquiry was adopted in only 49 private annulment cases that of their pleas 53 ; they have developed a thorough standard of review, applicable even to legal acts based on complex technical or scientific assessments. 54 The responsibility of the applicant's lawyer for the case is still significant, especially with regard to indicating the relevant evidence, as the General Court enjoys discretion with regard to the need to supplement the information about the case. 55 In fact, the EU judicature had in the past been criticised for not adopting a sufficiently active approach to fact-finding. 56 The EU judicature can, exceptionally, raise a 'plea relating to public policy' on its own motion. This judge-made concept assumes, as explained by AG Jacobs, that certain pleas relate to fundamental values of the EU legal order, the interests of third parties, and the general public rather those of only the persons directly concerned. 57 This concept encompasses pleas relating to the competence to adopt the impugned act 58 and essential procedural requirements, 59 e.g. motivation 60 and adoption rules. 61 Legal norms setting out competences and essential procedural requirements are believed to warrant legal certainty and observation of the principle of conferral. In contrast, pleas relating to breaches of ordinary procedural requirements, the misuse of powers, and, especially, breaches of any substantive norm are not considered to relate to public policy. The EU judicature would seem to be cautious about broadening the catalogue of pleas relating to public policy, hesitating especially about the status of the right to be heard within administrative proceedings and the rights of defence. 62 The system of pleas is complemented by the adversarial principle, pursuant to which the EU judicature may consider only those procedural items which have been made available to the representatives of the parties and on which they have been given an opportunity to express their views. 63 This principle is enforced strictly and must be applied even if the EU judicature raises a plea relating to public policy on its own motion. The reason behind the system of pleas, coupled with the adversarial principle, lies first and foremost with the process value of accuracy. As argued by Fuller, partisan advocacy before a passive arbiter facilitates judicial decision-making and increases the likelihood of accurate decisions. Whereas by dint of partisan advocacy, the arbiter is always fully acquainted with both sides of the story, the role of active inquisitor is more demanding. An inquisitor must develop the most effective statement of its case for each party and then proceed to 'view with distrust… the products of his best mental efforts.' 65 A passive arbiter plays only one role in the process whereas an active inquisitor must somehow play all three:
representative of each of the parties and decision-maker. The adversarial principle undoubtedly also realises the parties' right to a hearing since it ensures that they have opportunities to present their views on all relevant issues and evidence. Last but not least, the system of pleas fosters procedural economy.
As the parties must put 'all cards on the table' in their initial written submissions, the risk of protracted proceedings due to a sudden broadening of their subject-matter is minimised. 66 The system of pleas puts a great deal of responsibility for the outcome of the case on the lawyer. This is why the EU Courts cling to a strict interpretation of the duty to be represented by an independent lawyer (not in-house counsel), 67 although an equivalent concept of 'lawyer as an independent officer of the court' is not common to all EU member states. 68 Reality, however, does not always align with theory.
As there is no distinct body of lawyers specialising in litigation before the EU Courts, the applicant's lawyer may not always succeed in setting out all relevant pleas correctly. Any mistake a lawyer makes might have broader repercussions; it could result in an unlawful act being upheld which might somehow affect third parties. Arguably, it could also create the impression that the applicant's case has not been fully and genuinely heard due to juristic formalities. In this respect, much depends on the judge's flexibility in interpreting the pleas which have in effect been raised. 69 The EU judicature has striven to minimise the drawbacks of the system of pleas. It has held that it is not bound by any specific argumentation in support of pleas 70 and that it can admit new pleas provided they can merely be qualified as 'amplifying' those already raised by the initial application. 71 Still, as has been reported by an insider to the EU judicature writing extra-judicially, appellants increasingly allege, before the Court of Justice, that the General Court has failed to raise a public policy plea to remedy a lawyer's mistake. 72 65 Fuller, supra n. Barents argues that the system of pleas might not comply with the fundamental right to effective judicial protection. 73 In certain domestic jurisdictions, administrative courts indeed play a more active role. 74 In Germany, for instance, the role of the administrative courts is to ensure that law prevails over all State activities. In consequence, administrative courts are bound to assess the legality of impugned acts not only on the basis of pleas explicitly put forward by an applicant but in light of all rules that they deem applicable to the case. 75 Moreover, they are required to carry out all necessary factual investigations on their own motion. 76 The system of pleas adopted in EU annulment proceedings is just one of several existing models of administrative justice. 77
Given the EU judicature's omnipotence over EU procedural law, it would seem that it is within its power to revise the system of pleas if it feels the need to do so. Even assuming that the system stems explicitly from Article 21 of the Statute, 78 the Court of Justice could initiate its amendment. 79 Naturally, any relaxation of the system of pleas would affect procedural economy by slowing down proceedings and increasing costs. It is not unknown for case files, e.g. in competition law cases, to be several volumes thick. 80 It is furthermore up for debate whether any liberalisation of the system of pleas would result in a systemic increase in the legal accuracy of acts adopted by EU institutions and bodies or, rather, overburden the EU Courts with responsibility for primary decision-making.
The system of pleas would seem to have yet another important justification: It arguably reflects an assumption as to how far the EU Courts should or are capable of constraining administrative and political institutions. 81 As noted by Barents, the system of pleas had been adopted in the early days of European integration and never fundamentally revised. 82 In those early days, the Court functioned in an emerging legal order without fully-fledged standards of public law at its disposal. 83 Courts cannot be active in a legal vacuum, i.e. without certain pre-existing normative standards for their decisions. 84 Such public law standards have, however, been laboriously worked out over the years; this is perhaps why the proposal has been made to revisit the rationale used to underpin the system of pleas. 
The General Court

Participation and Workload
Since applicants bear considerable responsibility for their cases brought before the EU Courts, the opportunities they enjoy for participation in the course of the proceedings become crucially important.
When presenting written and oral submissions, they must prove the unlawfulness of the contested measure. Given the complex admissibility criteria of annulment actions, not only the substance but also the admissibility of the action may be discussed during the proceedings. For the sake of procedural economy, the General Court has been granted the option to dismiss actions on admissibility or substantive grounds without undergoing the full course of procedure if they are considered manifestly bound to fail. Namely, pursuant to Article 126 RPGC, if it is clear that the General Court has no jurisdiction to rule on the action, the action is 'manifestly inadmissible' or 'manifestly lacking any foundation in law', the General Court may dismiss the action by means of a reasoned order without taking any further procedural steps. The Court of Justice has held that the application of Article 126 RPGC does not amount to a breach of the right to a fair trial provided that the criteria for application of that provision are fulfilled. 88 While this practical device allows the General Court to moderate its workload, its use nevertheless results in a constriction of the ability of the parties to participate in the proceedings.
Given that it has occasionally been suggested the EU Courts actively try to reduce their workload by rejecting a large number of actions on admissibility grounds, one might accordingly expect to see frequent and flexible use of Article 126 RPGC. 89 Interestingly, rather than cite the need to moderate the judicial workload, e.g. by use of the simplified procedure, certain interviewees have instead expressed concerns about a shortage of work for the recently enlarged General Court, also noting the current tendency to assign more cases to chambers of five rather than three judges. 98 This might suggest that, for the near future, there is no risk that the procedural rights of parties will be limited due to a lack of resources.
Participation and Accuracy of Decision-making
Written and oral submissions by the parties advance the accuracy of decision-making but also slow down the proceedings and generate costs for both parties (e.g. lawyers' fees) and the court (e.g. time needed to process submissions, translations). This is why the RPGC allows judges leeway to tailor the scope of the parties' right to participation. In particular, the new RPGC has maintained the provision enabling judges to dispense with the second exchange of written pleadings and eased the requirement 92 The EGC Registry, Email of 8 August 2017, on file with the author. to hold oral hearings. 99 Despite predictions of an increasingly moderate use of the second exchange of written pleadings and lesser importance being accorded to oral hearings, 100 the General Court was still holding these procedural stages in nearly every annulment case through late 2016 101 ; interviewees reported no signs of any major change in this trend, highlighting, rather, the contribution of additional written and oral submissions to the accuracy of decision-making.
Pursuant to Article 83 RPGC, a second exchange of written pleadings -a reply and rejoinder -takes place by default, unless the General Court decides that a second exchange of pleadings is unnecessary because the contents of the file in the case are 'sufficiently comprehensive'. Under the 2015 RPGC, the chamber president can also specify the matters to which the additional pleadings should relate, in order to increase their usefulness. 102 If the General Court decides not to proceed to a second exchange, the parties may still present a reasoned request to supplement the case file. The decision in this respect rests with the judges.
An oral hearing, on the contrary, does not take place by default, pursuant to Article 106 RPGC. A party may file a request for an oral hearing, stating the reasons for which it wishes to be heard. The General
Court may dispense with an oral hearing if no request has been filed for one to be held and if it deems that 'it has sufficient information available to it from the material in the file.' The text of this provision again highlights the instrumental value of oral hearings. Under the previous rules of procedure, an oral hearing was always mandatory in annulment proceedings. 103 Making it dependent on the court's appraisal and a party's request 104 was intended to speed up the proceedings.
It may come as somewhat of a surprise that said non-mandatory procedural stages were still taking place in nearly all cases through late 2016. Of the 509 annulment cases brought by private applicants that ended in the General Court issuing a judgment, a second exchange took place in 453 cases (app. 90%). In only 11 cases (2%) did the General Court reject a party's request for a second exchange. 105 The interviewees shared the conviction that second exchanges were useful in nearly every case in terms of fostering the accuracy of decision-making. In particular, they help make subsequent oral hearings more productive. Before the General Court embarked upon its course of expansion, most judges and legal secretaries could only find time to look at the case file after the second exchange had transpired and the written pleadings subsequently translated. 106 At present, judges increasingly have the time to examine case files after the first exchange, and the chamber president has a chance to indicate which matters the 99 Draft RPGC, Council doc. n. 7795/14, supra n. 12, p. 6.
parties should focus in the second round. This development fosters the accuracy of decision-making, eliminates the need for subsequent written questions, and helps focus the discussion at oral hearings. 107 The General Court adopts a similar approach to oral hearings. In the period under consideration, 498 of 509 (app. 98%) judgments in private annulment cases were issued after the oral hearing. 108 Likewise, is it a widely shared view that oral hearings are instrumentally useful in nearly every case; they allow the parties and their lawyers to meet face to face, ask questions directly and observe the reactions of their opponents. Judges try, to the greatest extent possible, to invite the parties to focus on specific issues by means of written questions for the oral hearing or in person at the court immediately prior to the oral hearing 109 ; this is, however, not always possible since many cases involve a great number of unclear issues, mostly factual in nature. 110 Before the oral hearing, the parties may also comment on the report summarising the facts, pleas, and arguments, which aims to safeguard the accuracy of the court decision. 111 Also, although measures of inquiry are rarely ordered, it is the court's well-established practice to take evidence informally at the oral hearing. 112 The interviewees have generally confirmed that it is common for judges to change their opinion on a case, even radically, after the oral hearing. 113 Also, one interviewee observed that very few cabinets tend to draft judgments before the oral hearing. 114
The 'measure of organisation of procedure' is an additional procedural tool enabling parties to make further submissions and influence the court's decision-making. This usually takes the form of written questions to the parties regarding specific issues that need to be addressed. Whether this tool is used is fully a matter for the judges to decide. Under Article 89 RPGC, any such measure should serve to clarify contentious issues and promote the efficiency of the proceedings, which again directs our attention toward the balance between accuracy and procedural economy. Of 717 cases closed by a judgment or an order of admissibility in the period under consideration, the General Court adopted such measures in no fewer than 520 cases. 115 
Participation and the Right to a Hearing
The President of the General Court, writing extra-judicially, has opined that accuracy and timely decisions are primary process values for the General Court, whereas providing the parties with an opportunity for a genuine hearing must be relegated to the status of secondary value. 116 Nonetheless, an opportunity to be heard, especially in the course of oral hearings, i.e. facing the judges deciding the case, seems to be a recurring and important theme of the claims of applicants who sometimes allege before the Court of Justice that, by giving up the oral hearing, the General Court has breached the right to a fair trial. 117 Interestingly, certain elements of the procedural practice of the General Court -its generous approach to oral hearings and lengthy pleadings -could suggest that it actually recognises the intrinsic value of a genuine hearing. It is not clear, however, whether it would allow that intrinsic value to prevail over procedural economy if it were not so closely coupled with the instrumental value of accuracy.
The first illustration of this is provided by the General Court's approach to oral hearings. The current RPGC has eased the requirement to hold oral hearings, which had previously been organised automatically in all annulment cases. 118 At present, within three weeks of being notified of the close of the written procedure, each of the parties may apply for an oral hearing. 119 The party applying for the oral hearing must 'state the reasons for which that party wishes to be heard'. Also, the Practice Rules stipulate that the application for an oral hearing 'must be based on a real assessment of the benefit of a hearing to the party in question and must indicate the elements of the case file or arguments which that party considers it necessary to develop or refute more fully at a hearing.' 120 This would seem to imply that judges can scrutinise the reasons supporting a request for an oral hearing and dismiss it if, in their view, an oral hearing would not make an instrumental contribution to the accuracy of decisionmaking. 121 However, the same provision of the RPGC also states that the General Court may dispense with an oral hearing 'if there is no request' from the party. This, in turn, would seem to imply that the judges are bound by the application for an oral hearing. That interpretation is confirmed by the motives of the draft RPGC 122 and the extra-judicial writings of the General Court's President. 123 This issue has stirred up doubts among judges and litigators. 124 But, in line with an internally adopted standard, an application for oral hearing is binding on the General Court and there is no substantive scrutiny of the supporting reasons. 'Literally one sentence of justification' added to the request for an oral hearing declaring that the applicant simply wishes to discuss things further will suffice. 125 There seems to be a conviction at the General Court that oral hearings have an intrinsic value. As one interviewee put it: 'it is important to give to every applicant a day in court'. 126 And another interviewee said that oral hearings are important for achieving 'justice which the applicants and the public can see from the outside'. 127 Far from being a mere formality, oral hearings are often lengthy and complex.
Thanks to the judges' insightful questions, it is evident to the parties that all the cards are still on the 117 For instance, ECJ 4 June 2015, C-682/13 P, Andechser Molkerei Scheitz v Commission, paras. 43-47. 118 Draft RPGC, Council doc. 7795/14, supra n. 12, at 6. This rule did not apply to intellectual property cases and appeals from the rulings of the Civil Service Tribunal.
119 Article 106 RPGC.
120 Practice Rules, supra n. 105, para 180. 121 This reading seems to be shared by Biavati, supra n. 95 at p. 299. 122 Draft RPGC, Council doc. 7795/14, supra n. 12, p. 107. 123 Jaeger, supra n. 17, p. 26. Another illustration of the General Court's possible recognition of the intrinsic value of participation is arguably provided by the General Court's flexible approach to lengthy written pleadings. One of the current RPGC's novelties is the authorisation it gives to the General Court to dictate a maximum length for written pleadings. Lengthy pleadings tend to be seen as a smokescreen for concealing a lack of convincing legal arguments. 130 Another reason for submitting lengthy pleadings could be, as observed by one interviewee, the practice observed by certain law firms of calculating lawyers' fees based on the number of drafted pages. 131 In any case, lengthy pleadings invariably slow down the proceedings and generate additional costs, mainly because translations also need to be prepared. 132 However, a formal decision to set a maximum length for written pleadings has yet to be adopted. It has, however, been considered that the issue is closely related to the right to a genuine hearing and an applicant's right to plead its case freely. 133 Hence, the General Court has opted to give 'soft' instructions in this respect, which are contained in the Practice Rules. 134 It has, however, refrained from enforcing them by 'hard'
means, e.g. rejecting the pleadings. 135 In an attempt to deal with failures to put a curb on lengthy pleadings, the General Court has entertained the possibility of charging parties for 'avoidable' costs due to processing and translation. 136 However, there are doubts as to whether that mechanism could be used,
given the intrinsic value of participation including the right to present one's case before a court freely and the fact that the Practice Rules are not binding. 137 Nevertheless, it is difficult to assess whether the intrinsic value of participation could prevail over procedural economy if participation did not have such a strong instrumental value in nearly every case.
In other words, judges might simply assume that it is fairly certain that an oral hearing will always make some sort of instrumental contribution and that it would actually require more effort to enforce attempts to curb lengthy written pleadings than to simply accept them. One could however argue that the General Court's approach to oral hearings is, at present, excessively generous, assuming that an applicant's fundamental right to be heard before a court can also be realised by written means. 138
128 Respondent 4.
129 Data provided by EGC Registry, supra n. 92. 130 Respondents 3 and 5.
131 Respondent 7.
132 Article 75 RPGC. 133 Respondents 3, 4, 6, 7, 12.
134 Practice Rules, supra n. 105, para. 115. The ECJ has also refrained from adopting a formal decision indicating the maximum length of written pleadings. However, the ECJ's decision does seem to follow from the variety and complexity of cases lodged at the ECJ, including those lodged via the preliminary reference procedure. 135 Respondents 3 and 7.
136 Article 139(c) RPGC. 137 Respondent 11. 138 Respondent 4 observed that certain judges have a different view on the usefulness of oral hearings.
The Court of Justice
The Limited Value of Participation
Under Article 256(1), para 2, TFEU, decisions given by the General Court may be subject to a right of appeal to the Court of Justice, on points of law only, however. 139 Around a quarter of the General Court's rulings are appealed before the Court of Justice, and less than a quarter of those appeals are successful. 140 The structure of the appellate procedure resembles the first-instance procedure; both consist of two exchanges of written pleadings (one mandatory and one optional) and an oral hearing. 141 However, the Court of Justice's procedural practice differs significantly from that of the General Court inasmuch as it increasingly leaves little space for participation by the parties.
This could, on the one hand, be due to the Court of Justice's jurisdiction in appellate proceedings, which is limited, in principle, to questions of law. The Court of Justice seems to adopt rulings in a fashion more akin to adopting a piece of legislation, i.e. focussing on abstract questions of principle. It does not need to take advantage of the active participation of the parties and information they provide because its role is usually not to settle fact-intensive cases. 142 On the other hand, however, the scant importance attached to the participation of parties might mean that the Court of Justice applies a deferential standard of review to the General Court's rulings, perhaps wishing to discourage the frequent submission of appeals. 143 As reported elsewhere, the judges of the Court of Justice are said to have an aversion to appeals, which are considered to carry less weight in enhancing the Court's authority than do preliminary references. 144 This approach to appeals is demonstrated by the frequency with which the Court of Justice uses optional procedural tools. As opposed to the first instance procedure, there is only one exchange of written pleadings in the default appellate procedure, pursuant to Article 175 RPCJ. The Court of Justice's President 145 must actively decide whether a second exchange is needed, based on a duly reasoned application submitted by the appellant. The President may also prescribe the length of the pleadings and indicate the points on which the parties should focus. 146 Requests for a second exchange are subject to scrutiny by the reporting judge and the advocate general. In practice, such requests are not accepted unless there is a need to respond to new issues raised in defence. 147 According to the available data, no second exchange of written pleadings has taken place in the period under examination. 148 The Court of Justice assumes a similar approach to oral hearings. 149 Pursuant to Article 76 RPCJ, the Court of Justice may decide not to hold an oral hearing if 'on reading the written pleadings or observations lodged during the written part of the procedure' it decides that 'it has sufficient information to give a ruling.' Parties may submit a reasoned request for an oral hearing but, as opposed to the practice adopted by the General Court, the final decision rests with the Court of Justice. 150 In the period under consideration, of 230 cases on appeal, oral hearings were held in 94 (40.86%). 151 In 92 cases on appeal (40%), the Court of Justice rejected the party's application for an oral hearing.
The general assumption is that, at the Court of Justice, oral hearings do not strive to realise the parties' right to participation. Oral hearings should always contribute some instrumental added value. 152 If a hearing is organised, the Court of Justice will invite the parties to concentrate on one or more specified issues in their oral pleadings. 153 The course of an oral hearing is also more inquisitorial in nature than at the General Court. 154 After opening statements, at which parties should ideally respond to the questions set for the hearing, they are subject to individual questioning by members of the Court of Justice. In contrast to the adversarial nature of oral hearings before the General Court at which parties can, in principle, immediately comment on their opponent's statements, parties appearing before the Court of Justice are only able to reply to each other's answers in very brief closing remarks. This seems not particularly effective; responses are often given several hours after the original question was asked and a few minutes before the hearing draws to a close. 155 
Filtering Appeals
Ongoing procedural developments at the Court of Justice suggest that the function of the appellate procedure may in future be to uphold the uniformity of case law 156 rather than maximise the legal accuracy of every contested ruling, let alone provide an opportunity for a genuine hearing. 157 The Court of Justice is exploring the use of simplified appeals procedures and, most recently, a filtering device meant to concentrate its resources on the most important cases.
The Court of Justice frequently relies on the use of the Article 181 RPCJ simplified procedure. Pursuant to that provision, the Court of Justice may dismiss appeals as 'manifestly unfounded', even without notifying the other party of the appeal, and, hence, without giving the parties any further opportunity to participate in the decision-making process. In fact, internal procedural guidelines issued by the Court of Justice's President explicitly instruct Court of Justice judges that 'as regards the appeals, the application of Article 181 of the rules of procedure should be fully exploited'. 158 The difference in the wording of Article 181 RPCJ -which mentions appeals that are 'manifestly unfounded' -and Article 126 RPGC -which mentions actions 'manifestly lacking any foundation in law' -suggests that the Court of Justice enjoys greater (albeit self-granted) leeway to dismiss appeals on substantive grounds in the simplified procedure. 159 Accordingly, in the period under consideration, the Court of Justice dismissed 81 appeals (35.21% of all appeals) as manifestly unfounded. 160 In January 2016, the Court introduced a further simplification to its procedures by means of the said internal procedural guidelines, 161 applicable in three areas: intellectual property, public procurement, and access to documents. In the period under consideration, those appeals accounted for approximately half of the appeals docket. The President's guidelines established a preparatory procedure leading to the application of the Article 181 RPCJ simplified procedure. First, the Directorate for Research and Documentation singles out appeals which can be dismissed as manifestly unfounded (on substantive grounds) and the Registry singles out those which can be dismissed as manifestly inadmissible (on procedural grounds). Both entities provide proposals for the reasoning used to dismiss an appeal. 162 Second, only if at least one member of the Court of Justice believes that a case should go through the full appellate procedure will the case be discussed at a weekly general assembly of the members of the Court of Justice; the discussion cannot relate to the motives of the order dismissing an appeal only. 163 Third, the advocate general drafts an opinion based on the proposals of the Directorate, which the reporting judge integrates into the order. Finally, the draft is subject to deliberation by a chamber of three judges. 164 One might have doubts as to whether the chamber's members would carry out fully independent scrutiny of the contested first-instance ruling, having already been offered the draft of an order.
The transfer of tasks to the advocate general -and especially to the Directorate -has raised controversy.
The General Court's Vice-President has recalled that one of the original ideas behind the introduction of two-tier annulment proceedings before the General Court and the Court of Justice was that such a judicial structure would ensure a more in-depth judicial review of cases involving private applicants.
At present, the Court of Justice seems to be moving away from this idea. 165 in the light of the importance of the issue that it raises with respect to the unity, consistency or development of EU '. 173 Further details about the filtering device have been hammered out in the RPCJ. 174 The decision on accepting the appeal is taken, on a proposal from the reporting judge and after hearing the advocate general, by a Chamber specially established for that purpose, presided over by the Vice-President of the Court and including also the reporting judge and the President of the Chamber of three Judges to which the reporting judge is attached. The decision is taken in the form of a reasoned order. It is still unclear whether the Court chamber that decides on the substance of the appeal will also be able to dismiss the appeal as manifestly unfounded, pursuant to the Article 181 RPCJ simplified procedure, regardless of the initial decision to accept it. 175 It is also unclear to what extent the new filtering device will fulfil its stated objective since, according to the proposal of the Parliament, the Court of Justice must state and publish its reasoning not only when rejecting an appeal but also when allowing one.
Conclusions: Monitoring EU Procedural Law and Practice
In reporting their activities, the EU Courts attach great importance to the efficiency of judicial In the adversarial system of annulment proceedings, which assigns a large portion of responsibility for the case to the applicant's lawyer, the procedural opportunities for participation are particularly salient.
Following recent efficiency-oriented reforms, parties still enjoy broad opportunities for participation in first instance annulment proceedings before the General Court. Focussed on the legal protection of individual applicants, the General Court still broadly applies optional procedural tools enabling participation by written and oral means. The significance of party participation decreases when it comes to appellate proceedings before the Court of Justice. The latter rarely uses the optional participationenhancing tools and dismisses a considerable portion of appeals as manifestly unfounded or inadmissible. Adhering to differing procedural practices, the two EU Courts focus on partly different tasks. The procedural device for filtering appeals currently being introduced at the Court, in particular, reflects a concept of EU judicial architecture in which the General Court is responsible for the legal protection of private applicants against unlawful conduct by EU institutions and bodies while the Court 173 Article 170a RPCJ.
174 Article 170b RPCJ. 175 Court of Justice, supra n. 169 at p. 7-8.
of Justice focusses on the unity, consistency and development of EU law, concentrating its resources on interaction with national courts via the preliminary reference procedure.
Be that as it may, EU judges have the instruments to decide, fairly autonomously, on the course of EU judicial proceedings, although this could raise doubts in light of the principle of the separation of powers 176 and democratic legitimacy. 177 Since various kinds of power -i.e. the power to legislate, apply, and rule on the legality of procedural rules -are concentrated in the hands of EU judges, scholars should closely monitor how those powers are exercised and how the procedural rights of parties are secured, especially before the General Court which deals with private applicants. Questions also arise about the extent to which certain comparatively exalted procedural standards of the General Court, such as the right to an oral hearing, should be made subject to debate. As noted by one of the interviewees, procedural practice is dynamic, and the judges come from very different national backgrounds; a similar research project in future might turn up very different results. 178
